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ABSTRACT 
Metaphorically, understanding with practicality makes the concept more 
explicable, and the same did the case of Regina v. Kiranjit Ahluwalia 
(‘Ahluwalia’) on which the author will be commenting in this piece. Firstly, he 
will expound that how this judgment broadened the compass of ‘provocation’ and 
influenced the whole world through a new facet respecting domestic violence and 
then how the three appeals performed the interrogator, that grilled the legitimacy of 
directions placed in the precedents in conformance with the contemporary law. 
Secondly, he will scrutinise the fluctuations escorted due to the inducement of this 
watershed moment to statues and acts and why those became desiderata to bring 
into effect. Thirdly, he will draw a distinction in the context of ‘provocation’ and 
‘diminished responsibility’ amongst English and Indian law, and discourse that 
why the latter needs an overhaul. Further, he will tag the tribulations which 
women have to bear when the law does not perceive the circumstance in all facets. 


Lastly, he will conclude in a concise way and portray the remainder. 
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Deplorably, across the globe, domestic violence is a proverbial hardship through which, 
copious women undergo.’ Whilst men play the position of the ‘abuser’, some women do not even 
get a chance to commune their plight, preponderantly in pastoral zones as accessibility to any mode 
of media is zilch.” But when the relentlessness of the act impedes assurance of the very survival of 
women, a provocative retort transpires, and this incitement can be as appalling as the deed of males. 
Another rationale’ for the materialisation of “provocation”* maybe the repetitiousness coupled with 
the derangement of the vicious act.” 

For the elucidation of the above argument, the author must go way back in 1989, an 
explicit exemplar of a provocative occurrence.° Kiranjit Ahluwalia (‘Kiranjit”), a woman who 
continually felt not appreciated but victimised by virtue of her husband’s (“Deepak”) habitually 
atrocious deeds, on May 9 1989, positioned him on fire by hurling petrol in his bedroom and set it 
alight whilst he was asleep.’ Deepak, after tarrying excruciatingly died on May 15. Subsequently, 
Kiranjit’s trial started on November 29, 1989, at Lewes Crown Court ("LCC"), and in a 10-2 split 
decision, the LCC convicted Kiranjit of murder on December 7.* The well-read judge then obliged 
upon het “the mandatory sentence of life imprisonment”? 

Following two years, Southall Black Sister (“SBS”) — an activist group of Asian and 
African-Caribbean women in Britain, and Justice for Women bolstered Kiranjit. As a result, she was 
granted leave to appeal in September 1991. The appeal was raised on three distinctive grounds 


9011 


altogether. Besides, Ab/mwalia'’engrossed too much “public attention’’"' as this instance expounded the 


acmes to which a woman can be needled. A//uvalia performed the scale in measuring the heights of 


provocation and yet, one of the landmarks in domestic violence cases. 


1 UN WOMEN, Facts and figures: Ending violence against women, https://www.unwomen.org/en/what-we-do/ending- 
violence-against-women/ facts-and-figures (last visited May 20, 2020). 

? Shaila Lohia, Domestic Violence in Rural Areas 51-53 (Shirin Kudchedkar and Sahiba Alssa, Pencraft International 
1998). 

3 Katherine O’Donovan, Defences for Battered Women Who Kill, 18 J.L. & SOCY 219 (1991). 

4 See, Manju Lakhra v. State of Assam, 2013 SCC OnLine Gau 207 as this was the instance (as available on legal 
databases) where the defence of provocation was being taken into consideration at first. 

> George Mousourakis, Reason, Passion and Self-Control: Understanding The Moral Basis Of The Provocation Defence, 38 R.D.U.S, 
218 (2007). 

6 Krishna Khakhria, Kéranjit Ahluwalia: The woman who set her husband on fire, BBC NEWS (May 25, 2020, 10:40 AM), 
https://www.bbc.com/news/uk-47724697 (last accessed May 20, 2020). 

7 Donovan, supra note 3. 

8 R. v. Kiranjit Ahluwalia, unreported case, Lewes Crown Court, December 1989 (transcript: Hibbit and Sanders). 

9 Ta. 

10 Taylor. J., R. v. Kiranjit Ahluwalia, (1993) 96 Cr App R 133 (hereinafter Ab/mwalia). 

"Id at 1,41. 
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This comment will critically evaluate the appeal made on all three grounds in England and 
Wales Court of appeal (Criminal Division) (“Court of Appeal’) and how it influenced the bringing 
of the alteration in the law of murder. Further, this piece will thrash out the extent to which the 


characterisation of provocation got expansive. 


II. Ahluwalia: OVERHAULING THE CONNOTATION OF ‘PROVOCATION’ 


Kiranjit, the appellant, was convicted and sentenced for murder by the court of the first 
instance, a decision which The Court of Appeal quashed, and granted leave to appeal on the grounds 
that expert evidence and psychiatric reports had not been acquainted with at the trial.'? On 
September 25, 1992, a Retrial was ordered, to take place at the Central Criminal Court in London, at 


which Kiranjit was not found guilty of murder but manslaughter. 


A. Soucut A Verpict Or MANSLAUGHTER But ConvICcTED For MurDER 


At Kiranjit’s trial, she relied on the fact that her intent was to inflict pain on Deepak as to 
put him at the position on which she had been bearing the brutality but not to kill or doing equal to 
something which can escort him to death.’ Defence of provocation was second in line to position 
the defence tool but proved abortive. '* Incongruously, also the prosecution’s inadequacy of 
producing evidence changed the whole stance of this case as no medical evidence was adduced 
before the court. Indeed, Kiranjit had been confronting violence for past ten years which perceptibly 
can make anyone do something like this, be it in a provocative manner or mental commotion” and 
hence the advocate on behalf of the appellant relied on the “whole history of ill-treatment throughout the 
marriage, culminating on the night in the deceased’s refusal to speak to her his threat to use the hot iron upon her, his 
threat to beat her the next morning if she did not provide him the money and his clear indication that he wished the 


16 


marriage to end”° but since attestation failure (emphasis supplied) was the rationale, nothing could be 


proved. Thus, Kiranjit was convicted of murder. 


B. CriminaL APPEAL ON THREE DIFFERENT GROUNDS 


? Khakhria, supra note 6. 

3 Ahluwalia, 'Taylot J., supra note 10. 

4 Td “The judge's direction on provocation was correct. The Duffy direction was good law and the judge had directed the jury on the issue of 
the abuse suffered by the appellant and thus the jury would have considered the effect of this in reaching their verdict. The appeal on the 
grounds of provocation was therefore unsuccessful.” 

>Read Keerthana Medarametla, Battered Women: The Gendered Notions of Defence Available, 13(2) MANUPATRA 109, 115-117 
(2017), https://www.manupatrafast.com /articles /articleSearch.aspx# (last accessed June 2, 2020). 

6 Abluwatia, Taylor. J., supra note 10. 
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In September 1991, Kiranjit was given a leave to appeal based on new evidence. The 


appeal then came into play on three grounds following:- 


1. Sudden and Temporary Loss of Self Control 
For this ground, the court of appeal relied on the designation given by Devlin J. in R. ». 
Duffy’ (“Duffy”), which illuminated the standing of provocation which was, afterwards, felt outdated, 
to determine if provocation at the time of deed existed or not. There, Devlin J. (as he then was) 
held: 
“provocation is some act, or series of acts, done by the dead man to 
the accused which would cause in any reasonable person, and 
actually causes in the accused a sudden and temporary loss of self- 
control, rendering the accused so subject to passion as to make him 
or her for the moment not master of his [or her] mind.’"* 
Further, Section 3 of the Homicide Act, 1957" retrod this to the scope that it was left to 
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the jury, who is now the sole arbiter, to ascertain whether a “reasonable man” would have conducted 


the act in such a manner or what would or would not have provoked him. 
The present well-read judge pursued as well as relied on the above direction and, 
contextually, said: 
“Bear in mind it is a sudden and temporary loss of self-control for 


which you are looking, not a thought-out plan how to punish him for 


his wickedness.’?! 


Mr Robertson” then argued” the legitimacy of Duffy direction in the context of the case 
and tagged the wrongfulness of the same. He submitted that “Daffy direction is based on a failure to 


comprehend the true meaning and impact of section 3 of the Homicide Act 1957” on the rightful footing of the 


'7 But see, R. v. Duffy, (1949) 1 All E.R. 932. 

18 Id. at 935. 

§ 3 of Homicide Act 1957: “Where on a charge of murder there is evidence on which the jury can find that person charged was provoked 
is enough to make a reasonable man do as he did shall be left to be determined by the jury; and in determining that question the jury shall 
take into account everything both done and said according to the effect which, in their opinion, it would have on a reasonable man.” 

0 See also, Director of Public Prosecutions v. Camplin, (1978) 67 Cr App R 14. 

21 Supra note 16. 

2 Mr Geoffrey Robertson (hereinafter Robertson) was the barrister who appeared on behalf of the appellant. 

23. R. v. Thornton (No. 2), (1992) 1 All E.R. 306: Where a similar argument to the Robertson was raised but got rejected 
and Beldam L. J. giving the judgment of the court said: “The words ‘sudden and temporary loss of self-control’ has ever since been 
regarded as appropriate to convey to a jury the legal concept of provocation first expressed by Tindal C.J. in R. v. Hayward (1833) 6 C. & 
P. 157 at 159 in mitigation of the rigour of the law for acts committed — while smarting under a provocation so recent and so strong, that 
the prisoner might not be considered at the moment the master of his own understanding...” 
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decision put by the House of Lords in Director of Public Prosecutions v. Camplin’(“Camplin’).°>’ However, 
the Court of Appeal taking into consideration the approval of the Duffy direction in Whitfield’ 
supposed that Robertson’s argument is misconceived,” and brought to light the meticulous only 
effects escorted by the Homicide to the standing of provocation and underscored the summarisation 
of them in Sith and Hogan.” 

The question which the court emphasised on was whether the provocative act took place 
during the provocation period or not and, indeed, the rationality in the retort of the appellant was 
not contentious according to the judicial understanding. Reactively, Robertson referred to the phrase 
“cooling off period’, which connotes the interval of time between “provocation relied upon and the fatal act’, 
and he intensely argued that it could also be a “‘s/ow-burn” (relying on expert evidence, not before the 
trial judge) as the woman who has been subjected to violent treatment for so long gets so 
“demoralised and degraded’”’ that she develops “/earned helplessness”.”” Notwithstanding the judge left the 
subject of provocation to the jury and dictated in compliance with well-established law. 

In Ibrams”', the defendant arranged an attack as a reason of routinely abuse from the 
deceased, and after a week-long “cooling-off period”, the deceased was attacked and killed. However, 
the court did not take into consideration the defence of provocation on the grounds of mens rea,” 
but this demonstrates the partial discernment on the state of battered women.” In essence, the 
coutts ovetlooked™ the slow-burning effect, which is the reasonable rationale of why women 


retaliate after long periods of victimisation by their partners.” 


2. The Defendant’s Characteristics 


4 See, Director of Public Prosecutions v. Camplin, (1978) 67 Cr App R 14. 

°5 In Camplin, Lord Diplock referred to Homicide abolishing “a// previous rules of what can or cannot amount to provocation.” 

26 R. v. Whitfield, (1976) 63 Cr App R 39. 

27 Td. at 42. 

8 John Smith & Brian Hogan, Criminal Law 337 (6" ed. 1988): “(¢) It made it clear that 'things said’ maybe sufficient provocation 
if the jury should be of the opinion that they would have provoked a reasonable man... 

(ii) It took away the power of the judge to withdraw the defence from the jury on the ground that there was no evidence on which the jury could 
Jind that a reasonable man would have been provoked to do as the defendant did... 

(iii) It took away the power of the judge to dictate to the jury what were the characteristics of the reasonable man...” 

29 State v. Kelly, 97 NJ 178: 478 A 2d 364 (1984) at 372: “become so demoralised and degraded by the fact that they cannot predict or 
control the violence that they sink into a state of psychological paralysis and become unable to take any action at all to improve or alter the 
situation." 

5° Medarametla, supra note 15, at 116; State v. Kelly, 97 NJ 178: 478 A 2d 364 (1984). 

31 R. v. Ibrams, (1982) 74 Cr App R 154. 

2 On the basis that Kiranjit did not intend to kill him or escort death to him in any possible way. 

33 See, Lenore E. Walker, Terrifying Love Why Battered Women Kill And How Society Responds 106 (led. Harper 
Collins 1990). 

34 Miriam Ticktin, Sedling Suffering in The Courtroom and Marketplace: An Analysis of the Autobiography of Kiranjit Abluwala, 
22(1) POLITICAL AND LEGAL REVIEW 24, 29-30 (1999). 

35 Alison Young, Conjugal Homicide and Legal Violence: A Comparative Analysis, 31 OSGOODIE HALL L. J. 761 (1993). 
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With regards to this ground, Robertson banked on the direction the learned judge made on 
provocation pertaining to the characteristics of the defendant, in view of the model bearing set out 
by Lord Diplock in Camplin” but since the judge did not refer to any of the characteristics, there 
could not be a distinction between them.” Though, in the present case, the judge directed: 

“The only characteristics of the defendant about which you know 

specifically that might be relevant are that she is an Asian woman, 

married, incidentally to an Asian man, the deceased living in this 

country. You may think she is an educated woman, she has a 

University Degree. If you find these characteristics relevant to your 

considerations, of course, you will bear that in mind.’”* 
The problematic material to which Robertson conceded was the judge’s directions at trial to the jury 
tended to curtail cultural considerations.” As, if this had been the considering subject then the 
reasoning of the jury would have been inclined to see the marriage trap Kiranjit was into and less 


responsible for her actions as being an Asian woman“, who was endeavouring to balance the 


viciousness and “‘sense of duty as a wife”."' Resultantly, post-traumatic disorder, to which Robertson 


9942 
> 


referred as “Battered Woman Syndrome’, was being materialised as a characteristic’ of Kiranjit 


since he appealed within the connotation of characteristics adopted from R. v. McGregor" in R. v. 
Newell” (“Newel?’) by the Court of Appeal, that this did not get a consideration pass at the trial. Also, 
Lord Steyn posited” a dissenting opinion in this respect in Luc Thiet Thuan”. Quoting R. v. McGregor 


in this respect: 


36 Camplin, (1978) 67 Cr App R 14, 21: “/The judge] should then explain to [the jury] that the reasonable man referred to In the 
question is a person having the power of self-control to be expected of an ordinary person of the sex and age of the accused, but in other 
respects sharing such of the accused’s characteristics as they think would affect the gravity of provocation to him; and that the question is not 
merely whether such a person would in like circumstances be provoked to lose his self-control but also would react to the provocation as the 
accused did.” 

37 Ticktin, supra note 34, at 29. 

38 The judge at the trial observed this — he directed this to the jury as to take this into their consideration whilst deciding 
what can be denoted as the characteristics of Kiranjit. 

39 Td. at 26-27. 

4 Anne Philips, Multiculturalism Without Culture 86-87 (Princeton University Press 2009). 

41 Anne Philips, When culture means gender: issues of cultural defence in the English courts, 66(4) MODERN L. REV. 510, 522-525 
(2003). 

* Medarametla, supra note 15, at 111-12. 

#3 Micheal T. Molan et al., Sourcebook Criminal Law 694-99 (2 ed. Cavendish Publishing 2001). 

4 R. v. McGregor, (1962) NZLR 1069. 

45 R. v. Newell, (1980) Cr App R 331. 

46 Molan, supra note 43, at 694. 

47 Luc Thiet Thuan v The Queen, PC April 2 1996. 
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“Tt is not every trait or disposition of the offender that can be invoked 
to modify the concept of the ordinary man. The characteristic must be 
something definite and of sufficient significance to make the offender a 
different person from the ordinary run of mankind and have also a 
sufficient degree of permanence to warrant its being regarded as 
something constituting part of the individual's character or 
personality.... it must be such that it can fairly be said that the offender 
is thereby marked by or distinguished from the ordinary man of the 
community. Moreover, it is to be equally emphasised that there must be 
some real connection between the nature of the provocation and the 
particular characteristic of the offender by which it is sought to modify 
the ordinary man test... Special difficulties, however, arise when it 
becomes necessary to consider what purely mental peculiarities allowed 
as characteristics.” 
In the present case, the judge underscored the nature of the evidence which Newe// and 
other cases* likewise apparently carried within. The Court of Appeal for once presumed it, but then 
the affair it posed was whether the evidence would have established the sanction that effect of 


“orievous ill-treatment” was to make Kiranjit “a different person from the ordinary run of [women]”, or to 
present that she was “marked off or distinguished from the ordinary [woman] of the community”, and given 
the fact of attestation failure at the trial, it also elucidated the “7’”’ dynamic. Nevertheless, it found 


Robetrtson’s criticisms unfounded. 


3. Diminished Responsibility 

Robertson stood piquantly respecting this ground as he was seconded by the material of 
evidence which sought to bear out a “major depressive order” through which Kiranjit was undergoing 
whilst the act she engaged in. The Homicide Act, 1957” also ameliorated the manner of the course 


as it buoyed up Robertson’s argument placed on “diminished responsibility” . 


48 R. v. Takka, (1982) 2 NZLR 198; R. v. Leilua, (1985) Recent Law 118. 

® Taylor. J., Ahluwalia, (1993) 96 Cr App R 133. 

°° 'The Court of Appeal rationalised the situation — that if the evidence had been produced at the trial, then the 
considerations would be different. 

>! Medarametla, s#pra note 15, at 155-56. 

2 § 2 of the Homicide Act 1957 provides: “1. Where a person kills or is a party to the killing of the another, he shall not be convicted 
for murder if he was suffering from such an abnormality of mind (whether arising from a condition of arrested or retarded development of 
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In due course, the Court of Appeal perused a noteworthy number of medical reports 
concerning Kiranjit’s mental condition which, indeed, substantiated that her mental condition was 
moderated at the time of the killing within the meaning of Homicide Act, 1957.” 

The appellate court whilst being astonished by remiss in LLC’s duty peremptorily let the 
appeal and decided to admit new evidence under Section 23(1) of the Criminal Appeal Act 1968™ 
since there was no improbability in the considerations and shreds of evidence Robertson placed, the 
court then followed by this quashed the conviction, and granted legal aid for a solicitor, leading 
counsel and junior counsel on the retrial. In point of fact, in 1997, the Court of Appeal in a case did 
hold that “battered woman syndrome’, having been included in the British classification of mental 


diseases, could form the basis of a plea of diminished responsibility”. 


III. Post Ah/uwalia ERA: THE PRODIGIOUS VISION OF UNITED KINGDOM 
Erstwhile, Ab/wwalia did leave expressly an inkling of need to variegate the law of murder 
and provocation’s standing on the courts of United Kingdom (“UNR’’). The theorisation of battered 
woman syndrome being the most critical ground of consideration needed to be transpired as what 
Ahluwalia portrayed.** Ultimately, in 2003, the Government threw light on this subject and 
announced a review of the law of Homicide in response on the material of different cases like that 
of Kiranjit Ahluwalia, Emma Humphreys” and Sara Thornton®. Indeed, the Law Commission 


published a consultation paper, “Partial Defences to Murder” as well.” 


mind or any inherent causes or induced by disease or injury) as substantially impaired his mental responsibility for his acts or omissions in 
doing or being a party to the Rilling. 

2. On a charge of murder, it shall be for the defence to prove that the person charged virtue of this section not lable to be convicted of murder. 

3..A person who but for this section would be lable, whether as principal or as an accessory, to be convicted of murder shall be lable instead to 
be convicted of manslaughter. 

4. The fact that one party to a killing is by virtue of this section not lable to be convicted of murder shall not affect the question whether the 
killing amounted to murder in the case of any other party to it.” 

3 J. E. Hall Williams, The Homicide Act, 1957, and Diminished Responsibility. An abdication of Responsibility?, 21(3) "THE 
MODERN L. REV. 318-20 (1958). 

4 § 231) of Criminal Appeal Act 1968: (1) For the purposes of an appeal, or an application for leave to appeal, under this Part of this 
act the Court of Appeal may, if they think it necessary or expedient in the interests of justice-(c) receive any evidence which was not adduced 
before the proceedings from which the appeal les.” 

°° R. v. Hobson, (1997) EWCA Crim 1317. 

56 Td. 

°7R. v. Humphreys, (1995) 4 All ER 1008: The defendant was successful in taking the defence of provocation on the 
basis of 'slow-burning effect’ and not ‘sudden loss of self-control’ by considering the ill-treatment the defendant 
suffered in the whole duration of relationship which left an impression of ‘learned helplessness' on his mind and 
provoked him to do such act. 

58 R. v. Thorton, (1996) WLR 1174. 

5° Law Commission, Partial Defences to Murder (2003), https://s3-eu-west-2.amazonaws.com/lawcom-ptod-storage- 
11jsxou24uy7q/uploads/2015/04/Law-Commission-consultation-paper-173-partial-defences-to-murder.pdf (last 
accessed June 6, 2020). 
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In January 2009, the responses got published, and they strongly advocated the abolishment 
of the existing partial defence on provocation and replaces with; (1) killing in response to a fear of 
serious violence, and (2) killing in response to words and conduct which caused the defendant to 
have a justifiable sense of being seriously wronged. Proposal for instituting a new description of 
“diminished responsibility’ that conceptualises “recognised medical condition’ was also taken into 
consideration. 

By and by, things embarked on to get into motion as the Law of Murder got changed in 
England and Wales. An advantageous defence was introduced — “Joss of contro’? which did not 
necessitate a hasty response or presence of “suddenness”*' in the act of the defendant. Coroners and 
Justice Act, 2009 cleared off the discrepancy in the construal of provocation and all types of gender- 
otiented bias as now onwards males would be unable to take defence such as “sexual infidelity’. 


Ostensibly, the frst case, i.e. Ahluwalia where diminished responsibility was used as defence became 


(emphasis added) and also is presently an ascendant case to many rulings of the courts. 


IV. INDIAN Law IN THE CONTEXT OF DEFENCE OF ‘PROVOCATION’ AND 
‘DIMINISHED RESPONSIBILITY’ 


The Indian Penal Code (‘IPC’) has been widely acknowledged as a superb piece of penal legislation 
which has worked well in practice ever since its inception.” If we read into the material it imparts on 
the defence of provocation and diminished responsibility then it seems a little curtailed when 
compared to English law in some facets which the author will be expounding in the further 
statements. Nevertheless, the judgment of K. M. Nanavati v. State of Maharashtra” is the leading case 
authority which gets cited and applied by copious lower courts in their rulings on the subject 
‘provocation’ as it concluded four propositions and are as follows: 
“(1) The test of ‘grave and sudden’ provocation is whether a reasonable 


man, belonging to the same class of society as the accused, placed in the 


69 Coroners and Justice Act 2009, c. 25, § 54. 

6! Coroners and Justice Act 2009, c. 25, § 54 (2): “For the purposes of subsection (1)(a), it does not matter whether or not loss of 
control was sudden.” 

© Coroners and Justice Act 2009, c. 25, § 55(6)(c); Read Adrian Howe, ‘Red mist’ Homicide: sexual infidelity and the English law 
of murder (glossing Titus Andronicus), 33 LEGAL STUDIES 407-430 (2013). 

63 Stanley Yeo, Lessons on Provocation from the Indian Penal Code, 41(3) INTERNATIONAL AND COMPARITIVE LAW 
QUARTERLY 615 (1992). 

64R. V. Kelkar, Provocation as a Defence in the Indian Penal Code, 5(3) JOURNAL OF THE INDIAN LAW INSTITUTE 
320 (1963). 

65 Nanavati v. State of Maharashtra, AIR 1962 SC 605. 
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situation in which the accused was placed would be so provoked as to 
lose him self-control. 
(2) In India, words and gestures may also, under certain circumstances, 
cause grave and sudden provocation to an accused so as to bring his act 
within the first Exception to s. 300 of the Indian Penal Code. 
(3) The mental background created by the previous act of the victim 
may be taken into consideration ascertaining whether the subsequent 
act caused grave and sudden provocation for committing the offence. 
(4) The fatal blow should be clearly traced to the influence of passion 
arising from that provocation and not after the passion had cooled 
down by the lapse of time, or otherwise gwing room and scope for 
premeditation and calculation.’”? 

Being subjected to the “sudden and grave’ issues, the Indian Courts then established the 


defence of “sustained provocation”? °*’ 


within the periphery of provocation and that too before the 
Australian or English Courts.® Though the implementation seemed to be restrictive under the 
absence of broader sense in perspective to notice the hardships which battered women face, courts 
to some extent did strive to meet the interpretation of sustained provocation within the denotation 
of Exception 1 to Section 300 of IPC® in many cases.” 

Developmentally, the Madras High Court distinguished an Indian version of ‘battered 
woman syndrome’, i.e. “Nal/athangal syndrome? and respecting of this it trimmed down sentences of 
profuse women as now it took into consideration their “social environmenf’” in which they were 
bearing the males’ cruelty for a long time. However, a need for unbiased and women-centric laws 
have always felt and, indeed, experienced by copious women as according to the law as it currently 


stands there shall be no cooling-off period. If it is present between the last provocative act and 


defendant’s fatal act, “7 is deemed that that accused had enough time to calm down after the provocative act, and 


66 Stanley Yeo, Gravity Of Provocation Revisited, 35(3) JOURNAL OF THE INDIAN LAW INSTITUTE 34-54 (1993). 

6&7 Santosh Kumar Satishbhushan Bhariyar v. State of Maharashtra, (2009) 6 SSC 498; Poovammal v. State of T.N., 2012 
SCC OnLine Mad 489. 

68 Stanley Yeo, Unrestrained Killings And The Law 27 (Oxford University Press 2002). 

6 PEN. CODE, No. 45 OF 1860, India Code (1860), § 300 Exception 1: “When culpable homicide is not murder. — Culpable 
Homicide is not murder if the offender, whilst deprived of the power of self-control by grave and sudden provocation, causes the death of the 
person who gave the provocation or causes death of any other person by mistake or accident.” 

7 Suyambukkani v. State of T.N., 1989 LW (Cri) 86; Empress v. Khagayi, ILR 2Mad 122; Boya Munigadu v. The 
Queen., ILR 3 Mad 33; Murugian, In re, 1957 SCC OnLine Mad 6: (1957) 2 ML] 9; Cherivala Narayan, In re, 1957 
SCC OnLine AP 242: (1958) 1 An WR 149. 

7 State of Bengal v. Orilal Jaiswal, (1994) 1 SCC 73: AIR 1994 SC 1418. 
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the offence is not a result of the previous series of provocative acts’”*, and apparently, it is unable to safeguard 


the women as it needs to be legislatively processed. 

Now if the author contrasts the scope of diminished responsibility in India and UK, there 
it seems to be a vast disparity as there is no such defence in India except, not as broad as diminished 
responsibility, te. “Zasanity’ which only sides for ‘mentally i? persons but not ‘mentally disturbed’ 
ones.” If to lay down with technicality, then the all-encompassing terms are legal insanity and mental 
insanity." As a matter of fact, the defence of insanity in India is centred on the notions of 
Me’Naghten”, ptopounded in 1843 by the judges of Queen’s Bench in the Courts of England but 
seems to be in the urgency of mutation” as this concept fails the medical facet.” A straight-from- 
the-shoulder approach of this model closes the gates for a broader view on insanity and, hence, 
leaves the battered women impotent.” 

In some cases”, the courts have tried to institute the discrepancy between the rationales of 
the killings through insane persons and battered women but failed to lay down in an expatiating 
manner. There are, in India, five exceptions for the offence of murder but none of them refers to 
the plea of diminished responsibility whilst under the English law decision lies on the defendant if to 
plead insanity or diminished responsibility,” and this imprimatur rightfully preserves the women’s 
poise as it considers the rationality behind the act they did. India also needs to look into this subject, 
and for a trenchant result; it needs to be legislatively comprehended.*' On the part of the Legislature, 
it is must to put the psychological aspect of the women into the Indian statutory framework for 
criminal laws as to provide them with subjective justifiableness and not to compare them with any 
other reasonable men. Given that, what they experienced (cruelty and brutality from their husbands), 
other accused persons did not. For instance, the Indian lawmakers should introduce a new 
subsection into the defence of insanity as Section 84A that will take into account mentally agerieved 
” Kaliyaperumal v. State of T.N., (2004) 9 SCC 157: AIR 2003 SC 3828. 

73 Prateek Rastogi, Section 84, IPC: An analysis, 28(4) JOURNAL OF INDIAN ACADEMY OF FORENSIC SCIENCE 180-183 
(2006). 

74 Medarametla, supra note 15, at 120. 

™R. v. Daniel M’Naghten, (1843-1860) All ER Rep 229: 8 ER 718: “To establish the defence of insanity, it must be clearly proved 
that at the time of committing the act the accused was labouring under such a defect of reason due to the defect of mind as not to Rnow the 
nature and quality of the act he was doing, or if he Rnew it, then did not Rnow that he was doing was wrong”. 

76 Ajay S. & Radhika S., Defence of Insanity in India and England: Comparative Legal Paradigm, 3(1) INTERNATIONAL JOURNAL 
OF LAW AND LEGAL JURISPRUDENCE STUDIES 151-152 (2016). 

77 Id at 150, 95-6. 

78 Medarametla, supra note 15, at 126; Sunil Sandeep v. State of Karnataka, 1993 SCC OnLine Kar 63: 1993 Cri LJ 2554. 

7, Siddheswari Bora v. State of Assam, 1981 SCC OnLine Gau 39; Manju Lakhra v. State of Assam, 2013 SCC OnLine 
Gau 207: (2013) 4 GLT 333. 


80 Ajay S. & Radhika S., supra note 76, at 150. 
81 Id at 152. 
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if proven by expert testimony. However, the prerequisite for it is the judicial recognition of medical 
insanity (women’s insidious experiences) whilst adjudicating their inadequacy to stop themselves 
from executing manslaughter, as to emphasise upon the need to amend the presently inflexible 


criminal laws. 


V. CONCLUDING REMARKS 

From what the author sized up on Ah/wwalia he concludes that the dissenting opinion of 
many on this case, or to be more succinct, on this whole theme proved wrong, and it became the 
law afterwards. However, in India, diminished responsibility needs to be an area of exploration by 
the judiciary, and it ought to bring to bear diverse aspects to the Legislature. The Approach of the 
judiciary towards this defence should take into consideration the concept of battered woman 
syndrome whilst coming to a decision in battered woman cases. 

Ahluwalia was the first instance which laid down the state in which a woman gets so 
ageravated that she could be provoked to do manslaughter, that too, with the absence of suddenness 
in her act. It characterised with practicality the distinction between “/egal and medical’* insanities 
which compelled the judiciary to see the broader view of insanity and how it can be seen through 
different lenses. Simply put, it proved that a person who has undergone a prolonged violent 
relationship develops such conditionally mental disorders which at some point provoked him to act 
the same a person insane by nature would have. 

In India, traditional stereotypes influence the laws in a gendered way which conceals the 
intimate problems women face in their houses which morally should be havens for them. The 
judiciary needs to answer to itself the rationale of why women retaliate as domestic violence is not 


only a sociological issue but also bequeaths a medical effect on them. 


82 Medarametla, swpra note 15, at 128. 
83 Math S., Kumar C. & Moirangthem S., Insanity Defense: Past, Present and Future, 37(4) INDIAN JOURNAL OF 
PSYCHOLOGICAL MEDICINE 381-387 (2015). 
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